July 30, 2010

Scott Briggs

Environmental Review Devision Manager

Sonoma County PRMD

2550 Ventura Ave

Santa Rosa, CA 95403

RE:  Recirculated DEIR (CTS), Roblar Road Quarry

Reference,  July 15, 2010 letter/report from Blake Hillegas (Permit and Resource Management Dept) to Planning Commission.

Questions and concerns re CTS .

1.  Precisely who is the applicant for the Roblar Quarry and the CTS "take permit"?  Depending on the document, the applicant is John Barella, John Barella and his wife, North Bay Construction, an employee of North Bay Construction, or various combinations of parties or individuals.  The project approval process should not go forward until the record is clear and consistent on this issue.  (This is important because of potentially enormous financial obligations and long term responsibilities involved with endangered species mitigations. and relates to subsequent questions/concerns.)

2.  CTS larvae were found in two ponds on the site--Center Pond and North Pond.  Mitigation is addressed for Center Pond only (which will be eliminated).  The mitigation plan calls for monetary compensation and on-site establishment of a replacement pond and translocation of next season's CTS larvae from Center Pond to the replacement pond.  Where is this replacement pond to be located?  To be regarded as a mitigation, the measure must be effective and feasable. To meet the unique breeding patterns and habitat requirements of CTS, pond location is critical, and it's questionable as to whether there is a suitable location on the site to qualify the establishment of a replacement pond and larvae relocation as a feasible mitigation measure (for much the same reasons as noted in comments regarding North Pond below).  

3.  No mitigation is proposed for loss of North Pond as a continued viable breeding pond, yet it's highly unlikely that CTS larvae would survive in that location once quarry operations commence.  The proposal stipulates that the topsoil and overburden from the excavation process be stockpiled on site to be used to fill in the excavation with native soil once quarry operations are completed.  As the excavation and its footprint is expanded, the stockpile and its footprint is expanded and grows higher.  Though the rock will be removed as the pit gets deeper, there will be years of widening the pit and expanding both the width and height of the topsoil & overburden stockpiles.  North Pond, located slightly uphill and to the immediate northeast of Stockpile "A," will be subject to many of the same negative impacts as Center Pond (located between Stockpile "A" and Stockpile "B")--heavy earthmoving equipment activities and traffic, dust, etc.).  The constant strong winds which sweep across this site in an easterly direction will result in dust-covered larvae in North Pond, along with any replacement pond that's established to the east of stockpile "A."  Dust-covered larvae have little chance of survival.  

Why is mitigation for probable contamination and loss of North Pond as a viable breeding pond not included in the Recirculated DEIR?  Without providing supportive details, the DEIR merely states that North Pond, which is located outside the quarry footprint, "would not be disturbed by the project."

Absent explanation as to why it would not be negatively impacted (other than it's not in the quarry footprint), North Pond should be subject to the same regulatory monetary compensation as Center Pond (destruction/elimenation of critical breeding habitat).  Relocating either or both of these ponds should not be considered a minimizing mitigation resulting in a "less than significant impact" to existing on-site CTS unless the DEIR provides supportive details (where a suitable relocation site exists on the property).   

4.  Why have there been no wind studies conducted and data collected and reported specific to this proposed site?  This information is pertinent to many considerations and concerns of this proposal, including credible CTS mitigations.

5.  In the DEIR under Issue #2 it's stated that "Center Pond is located within the Phase 3 mining area.  Therefore,  the project would result in the permanent  loss of .44 acres of CTS breeding habitat in Center Pond and approximately 69.56 acres of upland habitat for CTS."  On page 3 of the June 15 letter describing the Recirculated DEIR CTS mitigations, it states, "The applicant is required to compensate for the loss of CTS breeding and upland habitat in accordance with federal and state regulation and shall not be less than a 1:1 ratio."  Again, no specific or even approximate dollar amounts are mentioned.  But in a discussion I had with Blake regarding the application submitted to the regulatory agency by the county, he stated the average compensation is generally around $80,000 per acre.  This would come to over $5.5 million.  (I understand the ratio for the breeding habitat may be 44:1, so if loss of North Pond as viable breeding habitat is added, the amount could be much higher.)  Added to this is the cost of required long term operations mitigations to minimize the project's impact on the continued presence of on-site CTS (including the long term presence at various phases of a state agency biologist to inspect the premises for CTS each morning an hour before operations begin, the training required for all employees and haulers, end of operations procedures, etc.).    

Under the CESA, the DFG (or USFWS) is allowed to issue an incidental take permit for a State-listed endangered species only if specific criteria are met.  (Five criteria are specified.)

Criterion #4 states:  Adequate funding is provided to implement the required minimization and mitigation measures and to monitor compliance with and effectiveness of the measures.

Has the applicant (please provide precise party) indicated an awareness of the sizable amounts involved (both immediate and long-term funding) and demonstrated current ability of funding as required by CTS CESA compliance regulations? 

The exact mitigations and costs cannot be determined until the Biological Opinion is completed and consultations between state agencies and applicant are concluded.  Regulations allow for 135 days to compile the information needed for the Biological Opinion and submit the final report.  It would seem prudent to wait for the findings before moving forward with this project.  It would seem foolish to even leave this project in pending status if it's established the applicant lacks probable compliance funding.

6. If the Biological Opinion allows mitigation only at a cost of several million dollars to applicant, shouldn't there be a reassessment and re-evaluation of the merits of this proposal as to its feasible economic benefits to the county?  It would seem those calculations and assumed outcomes would be drastically altered by CTS mitigations.  The long-term costs to the county (taxpayers) for road improvements and continued maintenance incurred by this proposal would remain in place while the cost of rock from the quarry would result in no appreciable off-setting benefit, and, in fact, might result in increased construction industry costs.

Presumably the county is interested in approving this project not just to produce rock locally, but because there are advantages to producing rock locally.  One alleged advantage is that it would be cheaper than obtaining it from non-local, out of state, out of country sources.  If rock obtained from the proposed Roblar Quarry was more expensive for local contractors, then those contractors would continue to use other suppliers.  There is no supportive documentation in the FEIR that local rock, or rock from the proposed quarry would be cheaper--there is only an asserted assumption.  There is no provision in this proposal that provides any assurance that the rock from the Roblar Quarry would be available for less than rock obtained from other sources.  If mitigation is determined allowable for the taking of CTS in this case, and that mitigation adds several million dollars to the cost of producing that rock, then under what profitable business model does this applicant operate if he charges less for his product?  The cost of the product is reflected in the costs involved in production. 
7.  According to the charge of the CESA, a project that would unnecessarily further jeopardize the continued existence of an already endangered species should be rejected by the agencies responsible for policy enforcement.  The overall goal is not to maintain a species in a perpetual endangered status, but to enhance the population so that its continued existence is no longer threatened.  Purchasing alternative habitat, though costly, only maintains the status quo.  Effective and meaningful on-site mitigations to retain an already established CTS population is critical for overall species population enhancement.  The on-site mitigations must demonstrate that they would actually effectively prevent or minimize any additional destruction or depletion of the species.

Criterion #3. c. of the requirements that must be met for a take permit to be issued reads as follows:

3. The measures required to minimize and fully mitigate the impacts of the authorized take: 

c. are capable of successful implementation.
Mitigations proposed include such measures as earthmoving heavy equipment operators watching for CTS as they conduct their operations and all work must be halted if one is discovered.   Adult CTS are approximately 6-8 inches in length, live in tunnels and burrows under the earth's surface, and would be virtually indistinguishable from the earth being moved or shoveled by a heavy equipment operator positioned at some distance from this small animal.  

Compliance with this proposed mitigation also raises safety concerns for equipment operators, haulers, and other on-site workers.  If attention to equipment operation is diverted, equipment is unexpectedly stopped or direction altered, this greatly increases the likelihood of accidents and injuries.  This measure, on its face, is absurd in regard to minimizing the impact on the destruction of on-site CTS, has almost no possibility of successful implementation, and, if implemented, would likely jeopardize the safety of workers.

Curbings, gates, and other above-ground devises and measures have little mitigating impact on a species that lives almost its entire life underground.  These "mitigating" measures amount to little more than empty verbiage to fill up a report.  It's somewhat analogous to BP including walruses in its disaster response plan for the gulf.  Unfortunately, government regulatory agencies (along with local boards and commissions) have repeatedly demonstrated their tendency to accept the report as compliance, rather than examining and evaluating the details.  

Each item in the list is presented as a mitigation that somehow moves the impact status from admitted permanent destruction of existing CTS to "less than significant impact."  There is no standard or supportive evidence provided in the Recirculated DEIR to justify the status change from permanent destruction to less than significant  impact.

Specifically what documentation is each status change to "less than significant impact" based on?
8.  Criterion #5 requires that:  Issuance of the permit will not jeopardize the continued existence of a State-listed species.

The DEIR includes no mention of the destruction or displacement of the  tunneling or burrowing animals or destruction of their tunnels or burrows that the activities of this project will result in.  CTS cannot survive without these other animals (badgers, gophers, rabbits, ground squirrels, etc.).  

Where is the data relevant to these animals and their necessary presence for CTS in the Recirculated DEIR?

If the current status of the CTS is listed as "endangered," then monetary compensation for alternative habitat is merely maintaining the status quo.  The inherent long-term operations (blasting, mining, continuous massive disruption, removal, and rearranging of earth and rock over a 20 year period or longer) will categorically result in the destruction of the existing on-site CTS population, and thus diminish this species and jeopardize its continued existence.   The DEIR has failed to demonstrate that it will not result in reduction of the overall population of this species. 
Thank you.

Donna Norton

400 Vlaardingen Lane

Petaluma, CA 94952

707 792-2060

